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ABSTRliCT 

This; portion of the "Federal Register" states the 
profosed requirements of section 438 of the General Education 
iftvlsions K6t, This section deals with the privady rights of parents 
mi sittdents. The statute provides parents of students with access to 

records directly related to the students and with an 
tpf^tifnity for a hearing to challenge such records on the grounds 
thii they are inaccurate, nisleading, or otherwise inappfopriate. 
Inftitutions must obtain the written consent clf parents before 
teiiitsing personally identifiable data about students to other than a 
sptfiiiM list of exceptions. Further, parents and students must b# 
fi#t|ii€d that these rights exist, that these rights transfer to the 
ttudeMs at certain points, and that an office and review board mttgt 
be esttblished in the Departnent of Health, Education, and Welfate to 
inveitigate and adjudicate violations of and complaints about this 
(Attthor/D») 
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m ATIOR, AND WILFArI 
0ffi^9 of th« Se^ret^ry 

PRIVACY k^tm OF PARENTS AND 
STUDENTS 
PropQSflci Establishment of Part 

Pufsuftnt to the authority oontnlned 
to seetlon 438 of the General Education 

Pub. U 93-880 (enacted August 21. 1974) . 
mA ftm^Med b$r Senate Joint Resolu- 
Mon 40 (gen, J, Res. 40). (1974) notice is 
Jieraby given that the Secretary proposes 
tp aM a new Part 99 to Title 45 of the 
eofl^ of Fider^l Regulations to read as 
set forth below. 

geation iU of the General Education 
f rovlsions as amended, which is ef ^ 
f^OfciVe as of November 19, 1974. sets out 
]r{gquli'em6nts designed to protect the pri- 
vaoy of parents and students, gpeolfi- 
Galiy, the statute governs (1) access to 
vmoHs inftifclntalned by certain educa- 
tiohal insMtuMOQ.^ and agencies, and (2) 
the vMtisfBii^ &i $mh records. In brief, the 
§tatlltlj p^yitm: that such institutions 
nitist proVld^" fearents of students access 
to offloiai records directly related to the 
s*udfeji{s and an opportunity for a hear* 
im to Ghail^nge such records on the 
pounds t^hafc tficy are inaccurate, mis- 
leading &t otherwise inappropriate; that 
Instittttloiis must obtain the written con- 
sent 0f parents before releasing person* 
CrtJy idienfelflctbte data about students from 
fgeords fas otj^tr than a spei^ifled list of 
mutiiim^i teat parents and students 
b@ i!@iiaid of these rights; that 
these rights transfer to students at cer- 
tain pointy I and that an ofQce and re* 
vtew bgard must be established In HEW 
to investigate and adjudicate violations 
and dompialnts of this section. The office 
has b^en designated by the secretary and 
may b€ contacted at the following ad^ 



PROPOSED RULES 



Mr. ThomAS 8. McPee 

©ef)ft?tfiieht of fi^alth, iducatloii. and Wel- 
fare 

MO ifid^mdeM^ Avenue, SW. 
Wg§bifig^dh, bid SOSOl 

^iidphoB^ im) UB^im 

<¥he statute furtlier Drovides* under 
gubgeetion it), that the geeretairy shaii 
jpfomulgato feguiations to Droteot the 
mivm m stttdefftts and their families in 
edfineatidft with certain t^ederal data* 
fathering activities, flhe proposed rules 
m forth below relate to ail of section 438 
except subsection (e), which will be the 
subjeot of further regulations to be is* 
sued at a future date.) 

pf the eonvenience of readers, section 
430, (ej^eept subsection (O) as amended 
reads as follows; 

mpAm (a) (i) (A) Kd funds shftU be made 
6^iii&6i6 iiad^f mf Appimm pfomm to 
any Idueatldfifti igeiiay or ingtitittieft whieh 
hm i pmf 6l imm^ or whiah affdativeiy 
Pfdvsfiii, the pmm al studdfits who m or 
MH hun m aiiief&di^dae at & idbaei ef guah 
i4^m 6f at iHiiitutioni the a&se 
mf m rigiii to ifi§peet and leview the 



©duofttion rccorclB of th^lr ohUdren. If mf 
mQimi^l or document in the caueatlon reg* 
ord of student iiicludcs information ou 
more than one student, the parents oX one of 
such studonfe shau have the rlgh^ to inspect 
and revirtv only mch part of such material 
or tloouniont ns rolates to such stuaont or to 
be informocl of tiie specific information con^ 
tttlned in such part of such nmterlal. Each 
edncationa! agency or institution shall es- 
tablish appropriate procedures for the grants 
Ing of a request by parents for access to the 
education records of thOlr chHdren within a 
reasonable period of time, but in no case 
more than forty-flve days after the request 
has been mado. 

(B) %\e first sentence of subparagraph 
(A) shftir not operate to make available.>tc 
students In Institutions of postsecondary ed^^ 
ucatlon the following materials: 

(I) financial records of the parents of the 
student or any information contained 
therein; 

(II) conndentlal letters and statemeuta 
of recommendation, which were placed in 
the education records prior to JanuiMry i, 
1976. If such letters or statement^ ud^ hot 
used for purposes other than those for' which 
they were speelflcalLy intended; 

(III) If the student has signed a vwaiver 
of the student's right of access under this 
subsection in accordance with subparagraph 
(C), conjQdential recommendations-* 

(1) respecting admission to any educa- 
tlbnal agency or institution, 

(il) respecting an applicatibn for employ- 
nient, and 

(III) respecting the receipt of an hotfior 
or honorary recognition. 

(0) A student or a person applying for 
admission may waive his right of access to 
Gonadentlal statements described In clause 
(hi) of subparagraph (B), except that such, 
waiver shall apply to recommendations onljf 
If (I) the student is, upon request, notified 
of the names of all persons making cohA« 
dentiai recpmmendafclons and (U) such 
recommendations ore iised soieiy for the 
purpose for Which they were specitlGally in* 
tended. Such waivers may not bie recurred 
(sic I as a condition for admission to^ recelpi 
of financial aid from, or receipt of any other ' 
services or benefits from such agency or 
Institution. 

(2) No frtids Shan bo made available un* 
der any appiXGabic program to any educa* 
tional agency or institution unless the par* 
eats Of students who are or have been in 
attendance at a school of such agenoy or at 
snoh imtitutibn ar^ provided an opportuhlty 
for a hearhig by such agency or ih^tltutloni 
In accordance with regulations of the Secre* 
tary, to chaiienge the content of such stu- 
dent's cdueatibti refiofds. m order to insure 
that the records are not inacGurate, mislead- 
ihg, or otherwise in violation of the privacy 
or other rights of studepts; and to provide 
an opportunity for the correction or deletioii 
Of any such ihaGeurate.imisleadingj or ether- 
wig© inappropriate data contained therein 
and to insert into such records a wrlttefi et* 
pianatioh of the parents respeatlng the con* 
tent of such records. 

(3) f*or the purposes of this section the 
term "educatiotiai agency or Institution** 
means any public or private agenay or insti** 
tution which is the recipient of funds under 
any appiiaablo program. 

(4) (A) ?*or the purposes of this saetidiii the 
term "education reeords** meanSi exaept as 
may be provided otharwlse in subparagraph 
(B) , those reaofds^ files, doaumentdi a^d etiier 
materials whiah-^^ 

(i) contain information diraetly related to 
a student; ahd 

(ii) are maintained by an eduaationai 
agenay or ihstitutiofii or by a pefson eating 
for iuch agenay or laatitutiofi. 
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(B) term ^^education records'' doea 
not include^ 

(l) records of institutional, supe&vlsoi^y, 
and adi|iii^lstratiye personnel aud. edu^a^ 
islonai pefSohncl ancillary thereto which are 
in the sole possession of tho £naker th^/a^f 
ai^d which pe not ^vocesslble or revealed to 
any other person except a aubstitutei 

(U) If the personnel of a IftW giiforaemepit 
unit do not have access to edu cation recoi-di 
under subsection (b) (i ) , the icuords afl^l 
documents of such law oiif^rc^mGnt u|ijl> 
whiQli (I) are kept> apart from records de* 
soribed m sub|?ara|raph (A) , (il) are njaift^ 
tained solely for law enforcomeht purp^sill, 
and (III) are not niode avaUabJ^ to pevson'g 
othpr than Wiw enforcement ojpficlals of the • 
aarne jurlsdj|ction; 

(ill') ih wie case of persoi^l who are eRU ', 
ployed by; an educatlonai agency or inStltui 
tlon bu^ who are not In atfeferiaance at 
a|enjBy (0^ institution, reeords tifade gnH ^ 
thaintaitiedrjn ttoe normal course of businaigv^ 
Which relate exclusively to such person 
that pei'sipn's^ capacity as an employee aiiU 
are not^^aUabie for use for any other ijur« 
pose; or ' 

* (iv) records on a student w!io Is iB y#a^| 
91 age or Jsjderi or Is attehdlng an in$tltu# 
tion> o| j^^econdary edudatlon, whfeh a^d 
ciiaterd^ ^R maintained by a physiGiani psp. 
ehiattist; psychologist, or other rec@gi^l^W ' 
profesejp^al or para-profesaionaj attfng 1^ 
his professional or para-^grof^gsli^nal ^fj ■ 
5aci@^ assisting in tijat mpaaityi a^ 
WJiioh ar||iejr|ated, maintainedv^r u^d- o^# 
Ih polme^t^ibn with the provision treUll 
Wi$^ti:^i sttident, and M aVaiipii • 
to apyohe'dth than jwreons ft^ovia^g luife 
trtatrnj^nt; provldadj however* that su^tf/fi^gi 
ords can ^> personally revieW# i^y ft gh^ii^'' 



Gian or piB^^ appropriate profissidhSI d! j^^^ 
studUdt^ihoice. • ""'"^^'r/' 

iM iM For the purposes 6t mismmmMh 
jberrn **directory information^* fei&Mjg \t^;f£ 
srudent Uidludes the fouowihgr tfa^ pM'elf^^^^^ 
name, address, teif pfejhje liBtefe dMd 

'ap9|tii we;iiB$<4iiii haigi.t of ta^miiefs §f: 
a|bietlo teanlSi dates Of atte^nidah^ei 
gees. Apa^ awards reaeivedi aftfi ths mist ' 
receiit ftiggous educational ftgitt# oi* iYi^*' . 
Btitutioi^ IIMndcd by the studehi 
_ (B) Aii| |0Ucatioftoi ageft^y^bf JnfitliuMdS 
milling Mbiie directory ifif^i^iida sfiaM 
glVt ppl£3' notice of the aatffclfi^ Qi 
fd^tifft which it has designitid si|# 
informgtiOfl with respect td^aieh^eiu^ht a;p 
tf udlhg. the institution or and liiiiU - ' 
aitjpw aj^lisonabie period of ti^e afiKr sfeH 
aoti^ hin been given for a pojeht to WMihX 
the inssitution or agency that an^ ^r fell of 
t^e infoimtioh designated liiMid hoi be 
reiegsed without the parentis jailor a6h§e|ik 
^ (jS) the purposes of tfilg se^Uohi thi 
terni "itii^ht" Includes pmon mh r&- 
sped! ki #npai an educational ogenay or ih« 
etithtiba maihtalns aducatian r^ords m 
p^on^if identifiable informationi but do^s 
not iaelude a pereoa who iise not baeh in 
attendaaae ii sugH agenoy or instituM6n< 

(b)(i) m ftmdi diaU be made available 
under aay j&ppliaabie program to any Mu^ 
actional ag^tay or instltutioii whian hU a 
policy or gi^tiae of permitting tbe Miaie 
dl idueati^ raaords (or pe^haUs idehlifl^ 
ibii infdmiation cdntaihid therein Mm 
thaa dilFeetot^ informatiofi^ a^ disfined i^ 
pimgrapik (U) of subsaatioa (a^) of studeats 
withdM m% mum ooasent of their 
fail to ftfi? iadividuali age^a^^i ar df^mu^ 
tidfi) other thaa to the foiiowiag^ 
(A) otii^. lah^l offiaiaiSi ihaiudiag tfaaii^ 



m M^MdSii tigbms mbQ hmi Keea <is> 
t«fflsteia by iue| mm at imimQB. id 
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CBV oftclRte at crthor achoala or aohool 
Bm%m^ III #blQti ^he student mkB or, 
tl&4a fe) inroil, upon condition that the stu- 
dkiV% notined of the tr?m$ter, 

ft 0@py of the record If desired, ftiia 
KilVtt &n^#mmtty for ft hearing to chftl^ 

ftUlhOr^ed representatives of (t) the 
dbttteSr fc^^^ the united B%mB. 

im^^ ftn iidmmistimtiyf 

ad M ^dUtiatlon agency (as ttefln^d to 
J|M^-ifc{¥) of thla Act), or (IV) $tata 
SSta$iofti3 inthoritles. under the condu 

ill W cdhfteetton ^^^^ ^ student^s appU- 
li^s lr§ir0 feeiip* financial aid; 
. ^IHlfefe af^V toqai omclols or authority 
lb itrch iiilbrmatldn te epeelflGally 

^a#,#i^#»ir1^d or disclosed purau^nt 
S^^^le ftfttuli ftde^tc 



ted prior to November 

0rian;tei^tiohd conducting Btudlea for, 
' m ^Mlf^^^^^^ agoneiea or to- 

alilwM^a |c>f t purpose of developing, 
^iSS^iifigV o^" ftdrt|lh^ predlotlv# teiltir, 
^^^pMst«|ihtr rtttd#lit ftid program9i and Ini'- 
#6^lig Malr^cMofe* U BUGh iitudles are cpu* 
^ted lh4ttch a as will not perml^ 

fftj^liri^ili' id^nljftGation ot sttid^nts and 
.^^^^'ps^M^ %y per$0nB other than nepre- 
'slliliiW^^ organizations and such 

iWiS^^ destroyed when iio 

IWg:#)d^di^ purpose for wblcb tt l» 

& Iddlpilting 6r|anlzatlons In order to 
damy quI their ^dre^Utlng f unctlon«i 

mi' $MM 61 a dependent studenit pl 
^ii^Mi^te^ras Seftnld m section iBa of the 
S&ma! SMehUe Gode of 1094; 

i^y ^&bje^t to fefU^ of the Secretary 
tii cdn^^^i^A ^ito ft*^ emergencyi aS>propH^ 
iitiMiid^; if tliivltiiowledge of auch liifor- 
liiliill r|g iit^^ify to protect the health or 
aifl^i atrtlb^ ittldrnt or o%er peradtia^ 

W ^6 {obis Mail b6 made avaiiftbie un« 
M ttiSM^^^^ ^ edtieatlon 

. ilifi# 6f ISttU^^^ Which hM a peutoy or 
StleS6^ rlilSilfigi or provldtfig accw to. 

nifgdfiiflSr idtotlftame Information tn 
#aii<s££S$ii ^^rda otfa«r tfaaii directdigr Utftwr* 
MtiSBi Of it U permitted under piragraf»h 
W 6t tfefe. fibieWion unl^aa— 

(^:)riiio|pi 13 Writteii cOnient from the 
gft^ftti gpeclfyihg recOfda td he 
fiteili^ th6 feisens for eueh rel6aaet and 
lb wli^i ^th a copy of thd fi^adTds to 
# f 6tes^c! «9 tibd student's parebti and the 
sf^Seiit fir d^ttfrt by the pafenta. or 

(i) aiilih ififdrm&tidh la furnished in t^m^ 
rtiWc* «^ite jMdfcial ard«r, or pursuant td 
ah^ feMifliS? l&jued subpoena^ upou condl* 
iidft that i^Si^feftts fend th# atudeuta are noti- 
fied di aii stich dMiBfB or subpoenas m ad* 
viifiee df thd edmpiiaftea therewith hy the 
edueaifanai institution of tipn^^ 

(S) Soihing eanfeftlfifed in this sebtioii 
shftii fiHclud^ iiuthdriggd repf eieiitiitiiria of 
(Ai th§ @6ift6tYdil#f Qm^m of tha united 

tin &i fkfi ^iibtion or (0). dta|6 
edueitlohal autfasf itiss from h&vlng iccesa to 
sftidfehi of oth§? iseof ds which may be n&cea^ 
gaff id eoftheetidn with th§ mAit md 
mimAm d federgliy suppiifted (Sdueatldh 
bf dgmms, &f ill GSiinectleh with th« enf rre^* 
mht of hU ndm\ legal requifimmts wfaleh 
relate Id sueh progfamii Pmmm, That 
60ilteii6h of p^mnriif Wen* 

bf PkhM l&m, mf date aoU6^ by $Udh 

mm mi mm\i th6 pergofisi id^ntifiefitiofi 
of fitud§ftts and their pafenti by ethir thin 
ih68S efteifttei ind such pfifsdhaiif iden* 
tmabit dftti ififtii bi d^&mm f b«ft 
mmf ni^^dd i6f lugb ftdditi ^Vftluati^i ind 
«if6re#in§iit df mmi iml tmif^mnUs 
(4) (A) t^b aduefttiofiii ftgeftdy «p ifiitl« 



tutlon shall maintain a recQrd, k9f% wttfe 
the education reqoyda f fWtt Itildf nt» wgf® 
wrili indicate att indiyiduais (oie*? 
those epecifled In paragraph (IHAI of Jh^ 
subsection) , agencfes* or orga!il35atior!a mMm 
havo requested or obtained a^ctsi to a 8tu# 
dent's education recorcfe maihtaliied by iiMtsft 
eduftotibnai agency or institution, and wnlPh 
will Indicate specifically the legitimate inters 
est that each such peraon* agency, or 'orga* 
nizatlon has m obtaining this inforraation. 
Such record of access shall be availftble only 
to parouts, to the school oincial and hte 
assistants who arc responsible for the custody 
of 3uch records, and to .persons or organiza- 
tlons author aed In, and under the conditions 
of, ch\M8es (A) and (G) of paragraph (I) ft^ 
a means of auditing the operation of the 
aystem. 

(B) With respect to this aubsection^ per* 
Bonai informatibn shall only be trlnsfofrfd 
to a third party on the condition that flutsh 
party will not permit any other party to 
have access to such information without the 
n^tten consent'of the parents of the studrent^ 

(c) the secretary shall adopt appropriate^ 
reguiationa to protect the rights 6f privacy 
ol atudenta and their f amilie$ in conn^tipti 
With any surveys or data-gathering actiyi-* 
ties conducted, assisted, or authorissed by the 
Secrttaxy or an admlnlstvatlve head 0f an 
edueatidn^ agency. Regulations establish^ 
vmder >tlhlB subsection shall include pro^ 
vlalbnsi controlling the use, dlsseminatipn, 
and protection of such data, no survey or 
diktaKgathering activitlM shliU be cpxidtictdcl 

tW SecretarjT. or ah adinihistrftthe bead 
of all; educatidn agency under an appllcabl<» 
program, unless siibb activities are autbor- 
izedbyiaw. ^ ^ 

(d) Por tb& piirposea of this sectlpn, wben- 
#v0r a student baa attamed eighteen y^rs of 
ag0, or is attending an Institution of poet* 
secondary , education the permission or eon- 
sent reqiulred of and the rights accorded to 
the parents of tbe student shliai therisaftef 
only be required of and accorded to the 

student. ^ . . ^ ^ ^-4^4.i 

(f ) NO funds Bhall be mm avallabl* 
und<Br any applitoftble program to any edu6i^ 
lional agency or institution uniesa suoii 
agency or ' mstttutlon informs the pfl^nti 
of studentsi or the atudenta, if they «pe 
eighteen years of aga or older. 6r are attend* 
ing Ml Institution of postseeondary ediica* 
tion, *>f the rights accorded th^m by this 
section. , ..-i ij 

(f) rh^ SfNcretafy, or an administrative 
i^ad of an education agency^ aball take ap-i 
nrobriaU> octions to enforce provisions of tills 
action and to deal ^ith vlolatlofis ta thto 
section, according to the proviiiions of tbli 
Act, except that action to terminate, ftssist* 
ancd ihaf be taken only if the Searttt^tf finds 
there has been a faiiwr* to eompiy with tbd 
provisiofid of this section, and h$ hM a^ter* 
mined that c6mpiianc@ cannot bs secured by 
f oiuntarf meabii 

g) Seeretary shall litablisb at dedlg^ 
an dfice and review board within tbe 
@6partment of Health, Educatiani ftnd mu 
fafe for th§ tmpm 6f iiivestigatrngi grot east* 
ing> revlewlagi and adjudicating vloiatoons 
of tbe provisions of this ssetion and eom-* 
piaiftts whieh may be filed cdftc^r ning alleged 

^rdiatiofts of tm mum. mm m tM 

cdndttat of bearinga, nane of th6 funetidni 
of the Secretary md^f this mtm shm bi 
carried mi in any of the fegionai offices 6f 
auch Department. 

AithQUgh the fimendmefltg t6 seetipn 
m hM€ moMd ft fitimbef ©f mm drig* 
m\W ^i^^d ftbaut the mkm, mm^ 
ii^w issues havg fee^n failed. Ift Mm 
part, the nm gtatutdiy Iftfiguage hm 
been repeated in these pfopesed fUiei, 
It tm fteeessa«r to fitf thef develop 
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the rules to seyer&l areas as ^ resiUt of 
the recent ch^iiges, . 

In order to flicJUtate cqmiiiettte. 
piattatiois of -many of tl^e |u6§tiivtt¥| 
seotlons of the prgposed twiei lel j«| 
beto#. ^^eommettV* eectlOittMeUewiif 
substantive secMena were usli*^ t ^fff 
mat in lieu of a lengthy pffaiid^ie lof 
of readfng and tb hlgh4i|hi:!bft| 
stance of the proposed rUlJl^ llil^ 'Ip^f 
ment" sections Inqlude sc^vlt%WflMf • 
to the i&gislative histoid MtMpl^fi^^^ 
the amfendmente to sectioiij^i IfOB^^^ 
S. 2i4«M (dait edL^ ^^S^MII^ * 
ipi) arid R. Repit No. 
at Cong, riee, pt. m57^60 twg^^&f 
Qeeember Vt, 1074) ) . , - ; , 

ilevlewers should algo PotliW^^^wl^^ 
statutory latttiii|iS? U ^W^^M^^^ '' 

prmM m^. is wiai^m^ 

itaeti miB iBhal reg^ati^hsM 

cbihiiieh^ should he #i^et#^&|im 
(oir laok of a- need) lot v^idf iii^nli 
tather tfiiuiii toiteal^atis^,.^ ^^^^^ |; 

Intereated pi^sons are lf^^.M*% 
miji written qommliltei eii*g|^^|. ®r 
objeatione regardiQi the m^X^M 

mom to m ^^m^m..- 

ftfeftlltfiEducfr^oi^ 

d^Pendjshce Avenue» ;S.W4 "^a8h3^^ 

mm m be avauafle for f^^^W 
tibn at the above ofBec on vveektlf p^d^^f 
ihg regiUar bii$ihebs hours. #Ll|Ml# 
material received oh or before March 7i 
1975. ¥^ be cohsidered. 

Dated! 

PAREinS AND'STUSlMini 
Sutipifl A-^iiierif 

Bea 

Oil ApfliocibiUtyof part. 
de«3 tleftflltlons; 

9d4 (Student rlgbti^ . , 

99.e Noilflaatioa by eduoatie&al iodtuu* 

tiotis* 
Od.e Waivers; 

^M^part B^cciia to ^iadi^i 
od.ii Access^ 

ee.iil Limitatioiii oh i^ccess. 
ediie Ae^i^i riikti. 
ee^il Beitruciiofi of rteordis 
e§.l^ . F^eedure^ for grahUfif §mm, 

iubdift C»»^Haitifiiii to tHi Cdfitefit df 
flli^otoi 

90,ao aighttdahe^ng. 

tiafdfmai j^rocdedi^gs 
§eM B^rmii p^eedingSi 

SuU^arl 0^fteieai« dl PmmiMiy IdehllflaHii 

Gontefit of aeiisettt* ^ . . * 
§§.82 dm to be pfa^ided te pftfafiti of 
liigibieituddfiti. , 

§d.3S metease df mfdimitioa fdi huS& Of 

safety emergiMes* ^ ^ ^ 
e§.^e uei6Met6dtft«f lefiddl^eiftii. 
kit MiUiie t«» f^f ii afid dtili affialliii 

ff&Mlif of ifdoimma bf Miifd 
^ftiei» 

§§.4d mmim^^i^^^^^^^ 



$mm Ktmm. vat. 40, n©. i-MONOAy, mitm 6, im 
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q>ffi<le r0Vi0w board, 

IM$|8 reQuUrcKi-^general . 

^9m A^itil^ffQls^oudict with State or Io« 

E'el^l^ andrecords. 
9i«98 @oiiiipt|tiit j^rooedure. 
8i^M mtaWWIob of fundlMg. 
594? Rtitttag Ptocedures. 
9$M mMUi before Panel or a Hearing 

69iS| !tli%lll4lf0l8lon; final decision. 
Airtli^iSSliri 438, Pub. L. 00-247. Title 

pt^ m ami4ted» aa stat. 571-674 (ao tJ.s.o. 

^^32g) Uiilds^ alnerwlse noted. 

$ybpart A^eneral 
§9i>a Apflkalimt^rof part. 

(a^ Ml Pi^ ilPPUes to all educational 
inltitl^|i0ll$ which funds are made 
I^WiMl any Federal [program for 
Ihei tllSi Commissioner of £duca^ 
ti^il hM ittninistrative responsibility, as 
i^ifl^a by Iftw or by delegation of au- 
|pi«ity i^UirMiim't^ 
{WwM0 mOi U332g) 

tH) l^^pirt does not apply to an edu« 
^Itt^IlM fe^R^Ution solely because stu^ 
atttttdlng that Institution receive 
bf nj^jSts nM^v one or more of ^he Federal 
g^Kfapii fM^renced in paragraph (a) 
i|f this s^^igiii if no funds under those 
Pl^ogyam^ Viifp made available to the in- 
stitutibn itseil. 

Comment 

TM$ ^ie^tion specifies the educational 
JMtitutigtts which are subject to the re-^ 
q^lfemnfLM of this Part* Section 438 of 
the W^m^ Edycation Revisions Act. 
as fi$iefi^6d (€^epA). sets out require- 
^^|s f of edUi^ational agencies and in- 
stituti0h^ i^t^eivlng funds under ''appU^ 
cMVSi progt^ip/' geetion 400 of &ee^A 
4ii^Q0^ ''iPtttcable program'^ to iniplude 
SiflMkins lldiAlf^tered by tile Assistant 
S^retaly for £ducatidn (ase)» the 
gSflMipionir Of Education, and the 
W^^t of Mie National Institute of 
EduaatliQn (NIE) "except where o^er- 
Wisd sbeciflad/' section 421 appears t& 
bi. sugn a s&eeifled exception^ since it 
limits eovejspe of Part d of ©e^a to 
pifdgi^s* administered by the Commis^ 
sioner: 

Thd ^roviaions Of this part shall apply to 
Ptmm i&t v/him m eoffimissidner 
bftf Id^iriidtr^^tive responsibility^ as isp^tU 
fi#d 6? law a# by d^iegatioti of authoflty 
ptilsuant to Im, 

feetien 438 was added to Part d of 
QePA by Pub. L. dS^aOd and therefore 
th§ f e4Uif§mei)ts imposed by this seo^on 
tmtis mW ta those iiistitutions I'eceiving 
funds ffdm prograii^ administei^ed by 
jkh@ Commissioner 

Ai iKpiiih^d in the "Joint Statement 
in i^Mitnation of Su^kiey/Pell Amende 
mmW which aeeompanied the recent 
§m§ndm6ntd td iieation Mt 

* * « By f iplidltly liffiitiflf th^ d^finitioia 
to thog$ ifiitittiiidfii p&i^i6ipiti£tg appii« 
mmm^i ths amsiidm^fit mmi it 
ai^fi^^tl^it ifad family idueatloft^ mgm 
ma mmf Aet applies oiiiy ta dffio^ oi M^ 
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ue^fcton programs and those programs dele- 
mted to tht qpmmissloiier of gdtication for 
aamintsiratiQn, * • f (t)&#rebii |sic) betn 
^mp mmim as to Whi^ther l&e Amend, 
gtgl's provisions iihoiil$ be applied to other 
#ttucfttion^rei§teS proirlins such as 
Headstart or tfie edqoifitlonai tfiearch pro* 
grama of the National Institute of Ediioa* 
tjon, As rewritten, the limited uatiire of t^e 
Act's coverage should be clear. (Emphasis 
supi^lied) 

(Coug. Rec. S.21488 (dally ed., December 13, 
1074) ) 

These muirements apply to all edu- 
cationcd Institutions which receive funds 
under programs administered by the 
Commissioner, but not, for example^ to 
private Schools which do not receive 
funds but W:hose students receive se^<^ 
ices under these programs tiirough pub* 
lie educational institutionis^ 

If a pubile educational iiistitutdon 
maintained records on a pMv&te ^^001 
student, the parents of that i^tudent 
would have the Hghts set out bekw ii« 
garding such re^dis to the exteiit that 
such private school studeiit coui^ %e 
said to be in attendance ia;t public 
institution. 

A partial list of programjs for whieh 
the Commissioner has administratLve 
responsibility are set forth in the Fib> 
ERAt Register of Jtme 28, a;t 30 Fit 
1V032, as amended. llKis list does ndt 
include programs added singe April 
1970 (Pub. li. 91^230) . tf^t isO^e iUi^-^ 
tionai programs^ see Pub. L. 02^18 (thid 
Education Amendments of ld?2) and 
Pub. Xi. 9M80 (tile Educatior) Amende 
mentsof 1974).) 

§99.2 Pur^e. 

The purpose of this part Is to set forth 
requirements governlnf the jpffest^tidn df 
privacy of parents and dttidenia nnder 
section 438 of the Oeberai EducStion 
Provisions Act, as amended. 

(20 i232g) 

§ 99.3 Deflnitidfis. 

As used in this Part: 

"Act" means the Oeneral Education 
Provisiomi Ac^t, Title IV of pub. L, §0^247, 
as amended. 

(20t;j3.o.i:S32g) 

"Commissioner" means the tj.s. Gom« 
missioner of Education. 

(20 VIMM. i232g) 

"Sirectoi^ informatidn*' meana a 
tstudent's name^ addregsi tetephone Ust« 
ingi date and piaee ipf birthi itaijdf fleid 
of study, par tldt^atioh in offlciiilir m^g^ 
ni^ed iietivities and dportd« wdiht ind 
height of tt(§mbefs of athtelie teimii 
dat^s of attendcmo6, degreed a^nd awards 
received, and the mmi reaent previdiia 
eduaationai agency or institution at- 
tended by i^e atudentj 

(20 me. i232g(a)(S) (A)) 

''Edueational institution'' or ''edue&« 
tionai ageney or institution*' means l§m 
pubiia or private ftgeney or institution 
whieh is the recipient oi funds nnd^ 
any3 Federal program referenced in 
HO.Ka). 
mm.G. i232g(d)) 



^^Ellgibie student'^ meps a mim^ 
who thas attained eighteen years of age. 
or is attending an institution of post^ 
secondary education] . 

(20 93 0. 1239 (a)(3)) 

'^Education records" (a) ^, 
records, flie$, documents, and at^er . 
trials whiphi (1) [contail ihlbHil^ 
directly rf lat«d to a stuiihti Mif 
tare mi^tained by a£i edileStl 
agency or lhfi*itutioh, oF by ''"^^ 




i^v- If ^ Agency M^^^ 
(b) The term does not itol^f w 
[records of instriiGtifihai, .riS^^^ 
and adnunistrative peiinriaell^^^^^^^ ^ 



eationai peftonnel ifenc^ffil c^^^- 
whjph m ta the sole m^Mm ^m^^ 
maker thereof and whidf ^®g|f^^t 
sible or ri^vifiied to ifily 
except astlbstituteii ; p ^ r^^^ 
(2) lit w^im^sM #1 i8*eip®i^ 
ment imitdo notMe ^Mell&iliSfE 
tion rec^ds iittder] I ftsMi m^iiSiil ' 
and d^cuwenjte 0f such -i4%i^f giffi^f 
nnitwhi^hi F^e ieMtt^^»l^ 

mm mm m^ ^^^^^m^ 

poses, imdlipE) l^e^lSs^lMlDW ' 




course .of bMitteiBS wmciiMS^^^eS^< 
slvely to sii^j^fSdn ih^M^^^^^f 
pftcity as m inipioyee atS^^^i^%^^%^ 
able f or uie for aiiy dt|i[§B^^^^^^^g!i 
(4) [records on sl^i^-^tt^f 
m»s 01 ag^ or oMer^ liEl^al^^f^ 

itwiitttti^ M i^^smm^^m^ 

ti^hich^are o^led or iBiiniii^^l^l^c ^ 

other m^B^mMmm^^^m^' 

prof esiiidj^i] 0mi in hif^Mi^^^^ 

in that canaeltyi md wM t^^^lf » 
inaintiineir; dr tis^d bn^lir^M^ 
With the of i^^lKM^^v ^ 

stiiden$, and ftii ndt smmlM^I^^^SSh 
other than Kelsons pro^le^ .stf^E^i#^ ' 
ihint; p^d^dedi fidteveK iWful^^^ 



pMBiciip. dr 6tber mmMiM&U 
sionai Of the stMehVs choI^« 3 
(26 1; i2i2g(a) (4) (A> ; (i) ) 

*'flisiitutton of P6stsec6iida**y Muci.* 
jtidn^' meihs an institution which jbii- 
vides fdfisation td stMinl ^ " " ™ 
secondli^ schodl ihv^h 
mnmi level^^aaites the edii^i«v,v*»« «rw 
(not beydnd^^e 12) aiwiiiM «t^l 
dm ^eaueaiaon is provided, as alters 
milled under State law. 

^'Office and review board' : Th^ terns 
'^OMce" and *'Beview Board'' ffiean Wi 
office and the review board descrl^ M 

(20 mS^ei. i2S2g) 

''Panel" means & Heariiii Paneii as 
described in iOM7<a). 



mmi Mmm, vet. 40, no. ^^4AdH6M, mnuarv 6. \m 
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^'Pftrent'- m^ym ^ natuml parent, m 
(KSiipMVe parent* or the legal guardian 

of a studehi,. 

''PmW means an indivlduai, agency 
OF organization. 

(2Q 12j2g(t>) (4) ( A) ) 

• iddntlflable" meanB tbat 

^ .J or inlomation includes (a) the 

^sme of a iittidefiti the student's parents 
# othi^f laili# member, (b) the address 
irl iie istud^tr a personal identiAeF, 
ail lit student's social security 
liifii^li^ or ittidint number* (d) a list 
^Tfel^iQtar i^littraete which would 
to# |t g^lp to identify the student 
MM rfeaiSha^ certainty, or (e> other 
£lll@Fihiil@ft w^dh would mate it pos- 
W ttnt£i^ ^e student with tea-* 
sohabio cerlaihty, 

^^Secord'' means information or data 
fem^iiM i|i any medium, including, but 
iMiiMM^ hMidwrltmg, print* tapes* 
Wtn. h^MAim. and microfiche, 

''Se^retiyi^'' means the Secretary of 
iSit m 8; ilparttnen'v; of Health, Eduoa- 

(IS tSt. 123iSg) 

^*|ttidisnt'' (a) m^ans any person who 
ia ilt^nding or bM attended an educar 
tiihiEil ihititUiAdn md [with respect to 
whofltlii that ff institution maintaias edu- 
^Itdtt ti^didi personally Identifiable 
^stejafibh^^i. (b) tlid term [does not 
^Tudi/l^ ^Ij^oh who haa not been in 
11 m&l tt^stitutloti*! 

i32g(a) a).(a).aiid(e» 

OOiiMSNf 

Mdst of the deAnitlons repeat statii- 
t@]^ ianimiie? ¥he definition of ''eduea^ 
mM luiitten" repeats the itatutdiir 
li^riPlKt!^^ & 438(a) (3> « OUiitifi^ 
(ldlj^ftor«jit imrtitiitibiu^ tii^a^ 
vte mSif cdiii^Miit units ifn addft^ed 
ifi latgf dupl&nlive n^tiiinst ht etm^ 
pi%, tht etiiiil to whieh an instifutidn 
ik it a Mki school system or a uni- 
versity sy^teiii) W6uid ipce fund termi^ 
n&tidn Idf vidatie^ns of this part by a 
Ufiil of tiiftl institution; and the Ques- 
tion wheuief the various units mtay re« 
lease f gadrds to eitich othtr withdut ob« 
taihine pati^tii consent See is Sd»3d(i) 
aM m,md ^M. 

The definition of ^eduaalion mmiS^'^ 
repeats the statutory language in i^etion 

With respeet to this Oeflii iiiob* the 
imnu m&tt oft B6tL s. itei. 4d ttai^t 

ft is mib ihtentioa of thi eonfii^si^ mat 
m$ W^mtmmi 6f: nmm, ikiueatidfi« and 
mam ifii^fii imm *^it$atm6fit'* aaf-^ 
fm\f Id iimil tHi §.t6ii^ti3ii fef suab. mom 
id tha^ simif&f ta tbddd ^gumsfftted. it Ip 
not iatinddd to sppi? td rdmddiai edut^« 
ifdiu^l f^fA m&ifitainsd hf «dii« 

oait6a p^dfdMidaftU 6f psmp^ofdgiidfi&iii 

(H. Ttm. iM6i9 eidflH* &t Cong, 
^ee. im% am (dm ^ct &e6em« 



(in jumm. 
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The definition of "personally identi- 
fiable'' is basea on language in the Cm^ 
lerence Report (Horn ttep, 93^12U» 
p, 188 (19741) on li a. 69 (whieh be^ 
came P,L. 9M60) that the phrase in« 
eludes any information *'whleh can eag« 
hy be traced to students/* Students can 
be personally identified hi more ways 
than a ntune or number. 

The term "record*' is defined broadly 
to Include all mformation and data 
maintatoed on a student in any medium* 

This definition of *<student*' is based 
on sections 438(a) (1), (2)* and (6). 
subsections (a) (1) and (2) makeiteloar 
that former students are Uicluded In the 
term **s^tudent*'* as used in Section 438, 
subsection H) (6) makes it olear that 
appUeantfi for admission are not loranted 
rights vohdev this legislation. However* 
once an ^'applicant" becomes a *'studeht" 
by enroUing in and attending the ihsti^ 
tution* any admissions file whidh is dn 
••education record*' would become avail- 
able, 

§ 99.4 Student righto. 

(a) For the purposes of this part* 
[whenever a student has attained eighth 
een years of age, or is attending an bt- 
stitution of postsecondary education* the 
permission or consent required of and 
the rights accorded to the parents of 
the student shaii thereafter only be re^ 
quired of and accorded to the students 

(aOUJS.ai232g(d)) 

(b) Section 438 Of the Act shall iidt be 
read to preeiude educationai instltutiohs 
from aftordltig to students rlgi|ts sUhUar 
to those afforded to parents of students 
under thit section. 
(SM)U.d.aisid2g) 



Comixm 

This seetion sets out the requifements 
of seetion 438(d)* which tnttisl^fi the 
nghts accoraed to parents tmdsr sec^dn 
4S8 to the students themieiV6$« riferred 
id in these regulations as "eligiblS^iiiU'' 
dents*\ See the definition in i 99 
tion 438(d) does hot Speik to the q>l#s<^ 
&m of whel^er students iftily hatl^ rights 
eomiprable to those in sgdnon 438 apfi^ 
Guitentiy with their parents b#f 5re $h$£ 
reaeh 6g@ 18 or the postse&andirir levd 
of education. Sueh ^rights of students 
may be pfo^rided by stste or iociti t&y^ 6f 
by ii^titutknai pi^etie@. "^Sfudi^t 
rights" are not Ihnited by the legigiaii^h. 

inten^gtafion itoids some pwnt 
lemst students hot h&ving aeeess td th^ir 
own reeordSi espeeiai^ wheii uiey fii^y 
be in an adversaty relationship to thelf 
parents; teaeherd not bejng abii^ to dis- 
euss thu sttident^s reeof^ fitth tii6 m^^ 
dmi mhmi pmnM mmhit ^litu- 
tioii nol b^ing fibii id fiieise feporl 
eif di to studthts withdut p&mtii mn^ 
s^i Mehts under is not bdine ibte 
td fiQUe<tt theif tfins^pts be stet to 
aoU^gid m implojri^ without paf @ntal 
eonsinH Afiaid f $f«k 

It id etiftf ifm th@ us^ of the mm 
'"^y"^ ifi the ttititt^ ianeyiii» bow« 
eftfi tlHit onei itudenti reash a^e i8« 
Of postseeondai^ lev£i pridf to ige 
id* their p&r^nts no l6nger havs em 6f 
th@ fighti^ set out hereifii e^eept as pta* 
vided in umih), 



§ 99»5 Notification by edueaUotiul {iisli^ 
luiloiiSf 

(a) l^adli educational ln^il|uti@n 
which this part i^pplies and.^liigh igkUitip 
tains records on students^ inlditti 
tparenl^l and eligible studispts tot tile . 
rights accorded them] by this part, 

(20U3.Q.19a2g(6)) 

(b) In meethig the reqiUjIineilt g|t 
forth in paragraph (a) of |^ g6lti^|i> 
the educational institution jKiU; P9f»¥i|lO 
notice to parents and ellglbj§ stt|denbsi* 
least annually, Of the foUowti^iit 

(i) the types of e^u^atioh l^gids and 
information cbntalnei Ihg^eM'wMlh^lP 
direct^ related to students ^Ind j^^ 
■ tained by the institution: 

(2> the name and positi^n pt 
Gial responsible for the m^^p^i^ ^ 
each type of fecdrd* th0 Miim^ 
iiave mem tO'&ose reci^i^d^ -^i^^ 
purposes lor wMicih |h0y ha%%c|s|il' 
( 3 ) the poUcles of the IMiMl^n |il 



(4) tlil PFoceaui^ W 
Ins^tutiin Un#r 5 99.13 ; i' ^ I 

(5) the procedures [Incjijid^ 

set forth In subpart C of thji^ll.^ 
ch^ueogUig the content 6f ^|^ui|tlon 
recordist. t 
m )^e cost it 6309 ^^^..^iM 
dhaiE^gt^ to the pif ieitit or e!i|^V|4t^§n|> 
for ^eprodUciiig copies of- £^|;dl^d«F 

8 99.13(c); - ^:">s:t>r':5W ■ 

(7) tthe categorieip of 

wlilchi the Institutidn [hli$ '^J^^ 
as! directory iftfdrtnatloh Uhd0 f 99#» " 

(8) the other fithts ahd 
^tfdf^ihtiiiliiiirt. 

(e) iioM^'f>f3^did to 
ellgihii iin^% th^j^^^^Mu 

be in lah^i* of p&l^l JP 
gibig jlttdeni 

(20 XfAJB, im$ (a) (8^ (B) and (•) ) 
^OliMlNt 

lllis sestioa ii b|»id ttP«tt'^^^Milli«. 
ment in section 4^8(e> that Ml^^i^ 
"inform the pafenl^ * • • 
aecofded thein by this seetieft 
thi figiiiibsi^l fdf ndtiee in 
(ayi$@h • ■ • 

.The fe«^iliiftefil iiH i7ira;pl|p#|^>M 
noti^&ffitiit M i)fd^did fit l^MlMtiA 
ii taimiM i& mtMib m n^l^ M^ 
tnent ySi^tM0m aiid id ^M^>|Q&^i^ 
ents aad itti^ihli iM iiicj^/ Id ^l^p 
f eeeive miits> it iem npi ^f^iMbf w|af 
means may m feasible f h|t 

be feiscmiMi for i 

s^sdiheoie wmn ttet be rMMpS 
iiiml$efiii». ^ 

Fafif^ftji (b$(i) fe4t#^ W ^» 
epii U miemM about li^sl t$jNi dt 
fiedfdi fetetisg fo itu(l^li'a^ i»ay|% 
t>i»ed bf the inititiffim 

P^&gism (^i (tn is nmsmm fi| W 
the isls tmet whd 
tmmM and feiease et M6m&M0i^ 
the mssM ihd i. hat p&f^H MS &ivm 
midm&iim ^^sul theif 

fa;sgf4@h i\s)m fs nedglss^ id the 
»sfeiii3 wifl khdw mmv hsw Ihd f hfii 
td tiemt i h^ftef md whit mtsdvm 
mustl^tiiiidi 

fafagfg^ph (b) (S) is heeesssif sd that , 
the parents will Imew hdw mueh it wiii 



ERIC 



mtm mtmi ^du 40, m> s^mmAY, mum 6, 

V 6 



cost to m^ke copies of any part of a 
record; md who must bear the cost In a 
given situatlbti* 

PlUm'ltph <b) (6) is necessai*y to en^ 
.sure that in^tittitions inform parents of 
any other rights set out herein, such as 
aooess rights and when rights transfer 
to students 

PAV^graph (b) (7) is intended to imple- 
Dient the notice requirement of section 
438(a) (5) (B>. 

§99.6 Waivm. 

(a) Eduqaiional institutions shaHH ^'^ot 
require parents or eligible students to 
waive their rights under this part. 

(Cong, Hec. S. 21489 (daily ed.. December 13. 
1074) ) 

(b) [A student or a person applying 
for admissiou^ may waive- his] or her 
tright of aoqeeis to confidential state- 
ments described Inl $ 99.12(c) [except 
that such waiver shall apply to recom- 
mendations only if I (1) [the student is, 
upon request, notified of the names of 
ail persons making confidential recom- 
mendations andl (2) Tin the case of rec- 
ommendations described in I § 99.12(c) 
[such t'gcommendations are used solely 
for the purpose for which ihey were spe- 
ci^daUy intended. Such waivers may not 
be required as a condition for admission 
to, receipt of financial aid from, or re-^ 
ceipt Of any other services or benefits 
from such agency or institution.] 

(20tJ.S.C. i232g(a)(l) (B) and (C) ) 
Comment 

Since ah educational institution is pre- 
eluded from ''effectively*' preventing the 
exercise of access rights in section 438(a) 
(1) , an institution could not require stu^ 
dents to waive such rights. However, sec- 
tion 438(a) (1) (B) and (C) allows stu- 
( dents to W( We their rights under certain 
conditions. 

Subpart S^Access to Records 

§99.11 AvA^cs^. 

Educational agencies or institutions 
shall provide parents of students (or eli- 
gible students) [who are or have been in 
attendance at a school of such agency 
or at sUch institution, as the case may 
bel access to [the education records of] 
the students, except as set out in § 99.12. 

(2D t7.S.C. 12d2g(a)(i)(A)) 
C0MM£i4t 

Thd language ^*shull provide parents 
of students (or eligible students) access" 
is used in ^lace of the statutory lan- 
guage "policy of denying^ or which effec- 
tively prevents ♦ * ♦ the right to in- 
spect and review*' and "shall establish 
appropriate procedures for the grants 
tog of a request ♦ * * for access/* The 
former states succinctly what is requii'ed 
iof the educational ihstitution and is in« 
teMed to foi'eolose any interpretation 
that might be advanced that an educa- 
tional itistitution would not be violating 
the law if it did not have a "policy'' of 
dens^tog acaesi, even though it '^effee^ 
tively prevented^^ aceesi on an ad hoe 
basis 01" in otheir limited circumstances. 
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§ 99 A2 Liliiilulioiis on uisceas* 

Educational institutions are not re^ 
quired to [make available to students in 
institutions of postsecondary education 
the following materials : ] 

(a) (Financial records of the parents 
of the student or any information con- 
tained therein;] 

(b) [Confldential letters and state- 
ments of recommendation, which were 
placed in the education records prior to 
January 1, 1975, if such letters or state- 
ments ai'e not used for purposes other 
than those for which they were specifi- 
cally intended; ] 

(c) ( If the student has signed a waiver 
of the student's right of access under 
this subsection in acscordance with] 
§ 99.6(b) , confidential recommenda- 
tions — 1 

(1) I respecting admission to any edu- 
cational agency or institution,] 

(2) [respecting an application for em- 
ployment and] 

(3) [respecting the receipt of an honor 
or honorary recognition]. 

(20 use. 1232g(a)(l)(B)) 

Comments 
Tills section sets out the Umitatioas on 
access in section 438(a) (I) (B) . 

§99.13 A4!c«88 rights. 

The light of access specified in § 99.11 
shall include: 

(a) The right to be provided a list of 
the types of education records which are 
maintained by the institution and are di- 
rectly related to students; 

(b) [The right to inspect and review] 
the content of those records; 

(c) The light to Obtain copies of those 
records, wiiich may be at the expense of 
the parent or the eligible student (but 
not *to exceed the actual cost to the 
educational institution of reproducing 
such copies) ; 

(d) The right to a response from the 
institution to reasonable requests for ex* 
planations and interpretations of those 
records; 

(e) The right lo an opportunity for a 
hearing to challenge the content of those 
records under subpart C of this part; and 

(f) [If any material or document In 
the education record of a student in- 
cludes information on more than one 
student,] the right tto inspect and review 
only such part of such material or docu- 
ment as relates to such student or to be 
informed of the specific information con- 
tained in such part of such materiai.1 

(2DU.8.d. i232g(a)(i)(A)) 

Comments 

Section 438(a)(1)(A) establishes a 
right "to inspect and revie\v" and pi-o« 
vides that procedures must be established 
for allowing access. This seetion attempts 
to make a "right of access*' meanin^uli 
Authority for making sueh judgments 
may be found in section 438(f) which 
states that the Secretary shall take "ap« 
propriate aotion^*' to enforce provisions 
of thesectlon. "Appropriate actions'' may 
be intei^reted to include the issuance of 
reguiatiofis which further the statutot^ 
intent. 



Paragmph (a> is necessary beoause 
access could not be meaningful if parents 
or eligible students were hot ini oi^rhed of 
what types of records the institution 
might have on a student. 

Paragraph (b) sets out statutory re- 
quirenifnts. 

Paragraph (c) is necessary because ^ 
right to obtain copies is an essenttal pmi 
of a right of access. It should be noted 
that a counterargument may be niadii 
against including a right to copy s such a 
right might subject parents or students 
to undesirable pressures itka thii?d 
parties to turn over their entiire red^fis 
(for third parties to make admission, e^^ 
ployment, credit rating* .or oth% 
cisions) and that such a rlirht sMiild nM 
be included in a right of accg|§> ... 

Paragraph (d) i& nece^ilry so thal^. 
parents or eligible student^ ma^ ^ive arh 
opportunity to have any part of the rec*^ 
ord explained to them. 

Paragraph (e) sets out the seGtion 4311 
(a) (2) requirement which is set out moi'e 
fully in subpart C; 

Paragraph (f) sets out statutory ian«^ 
guage of section 438(a)(1)(A)). fhe 
Buckley/Peli statement contains the fol- 
lowing elaboration: 

in general, it is Intended thitt Mi^ parent 
would be shown the acttiai documlniti con- 
tained in the chUd*8 eduoatioj^ recdritls. llow> 
.ever, tmder certain Glrcumstiuides thijg mig^t 
not be possible<-^where, for in^tjlrtce, it U ih> 
possible to separate Intormatloii aboiit due 
student from that about others, if a stu» 
dent's name is one in a long list of names^ 'it 
would violate the others* ri|ht %Q ^Hva^y to. 
have the entire Hat shown ^ tiiat Btudjnt*s 
parents. In such a si'tuation, thf f(gs^OQ$t:b|lr 
ity of th6 educational agency or ihsiituti^il 
is to make the information cditccrrirhg the 
student knowii to the pax^nt ^i^lidUi iiciuaf ^ 
ly having to show him the doovunent. 
(Cong. Ftec. 8. 21488 (daily ed.. ibecember 
13. 1974) 

§ 99J4 Destruclioti of rccorclg. 

Educational institutions am not pie- 
eluded under this part from deslToyini 
any records, if not otherwise |»reolud^d 
by law, except that access shaii be grant- 
ed under § 9d.ll prior to th^ i^$ifu^U0n 
of education records where the ^ar^nt 
or eligible student has re(juested such 
access. 

mV,&.C. 1232g(a)) 

COMM£Nt 

Tlie statute does not by its terms pre- 
clude the destruction of records. 

In a floor discussion of the amend- ^ 
ment to section 438, the following coi- 
Ibquy took place between Senators Ma« 
intyre and Pell: 

Mr. MelNtYaf . ♦ • ♦ I would appr^eiatig the 
Senator's teiiifig me whethei^ my undar- 
standings oh thisse three points are cdrf^get^ 

Hie act is not designed to r^^uifd the re- 
iehtioh Of reeords or to require that ifistitu- 
iioiig cohtihue to retalh &hd use mofd^ th&t 
hav# b^m in the past, th ii^ttt It adtild 
be said that the act's pufposis h<^si 
aehievdd when fewer ricofds are kept 

Mr. Pm,u ^ ^ * the poihts be has t^imd 
are corredt* 

idt4) ) 
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Ik seema reftsonable to assume that it 
WQtiid b© ftpprppriate for Institutions to 
f^vieW their record^keeping policies and 
rettiove und destroy inappropriate or use- 
\m data which ahouid not be maln- 
t^tne^. Howevar. it would not be con- 

t^mf^ with the underlying purposes of 
e legislation tor institutions to destroy 
Itrf OrlnaMon after parents have requested 
abcess to it without allowing th^ parents 
m opportunity to review the informa- 
Moii, 

§ 99,1S IVomlurcs fur granting access. 

laoh ^Uoatlonal institution [shall 
est^bli$h appropriate procedures for the 
pah^ing @( a request by parents for 
aaO0Ss i§ th^ education records of thehr 
ohUdrefti o^ by eligible students for 
a^ojss to their own education records 
twithtn a reasonable period of time, but 
In no casej shall access be withheld 
[more than forty-five days after the re- 
c)uest has been made.] 
(20tr.$.c. m2g(ft){i)(A)) 

Comment 

this section is drawn from section 
4B8(a) (1) ((A) ) of this Act. 

Subpart C — Chdilenges to the Content of 
Records 

§ 90.20 Kiglit to u limiring. 

iach educational agency and Institu- 
tion shail provide parents [of students], 
and c^iigible students, [who are or have 
been in attendance at a school of such 
agency or at such institution] Can op- 
portunity fox a hearing by such ag€!T^ 
or instltutiohJ [to challenge the content 
of such students' education records in 
order to insure that the records are not 
inaccuratef misleading, or otherwise in 
violation of the privacy or other rights 
of students^ and to provide an oppor- 
tunity tlor the correction or deletion of 
any such inaccurate, nUsleading, or 
othertv'isb iimppropriate data contained 
til^0llf^nd to insert into such reclotd's a 
written explanation of the parents] and 
^ eiisrible students [respecting the content 
of such records ] 

(20tf.S,C. 1232g(a)(a)) 

Comment 

This section is drawn from section 438 
(a)(2) of the Act. 

Tito Buclciey/Pell Statement provides 
the following eiaboration as to what 
types of hearings and challenges are con- 
teritiplat^d by section 438(a) (2) r 

Thfi am^tidinent Is intended to 
education a) ftgeiields and institutions to con* 
form to fair information record-keeping 
practice^, tt is not intended to overturn es- 
tablished (Standards and procedures for the 
challenge of substantive decisions made by 
the instUtiUdti. It is intended, however* to 
open the bmoiA on which dedlsiotiB are madd 
to fflOfe ^cit'titiny by the stttdents, or their 
pafd&td about whom decisions are being 
^&d^i tod to giv# them thd opportunity to 
ehaii^iigd dhd to eofrdet^r at idast enter 
an eiepiiinatofy statement^inaecui'ate, mis<» 
ie&dingi ^ inajpp; oprlate Infofmatton about 
ihm MUch fi?a^ b6 in their files and whioh 
hiay dohtfibuie* or have cdtitributed to m 
impomui d^oision in^de abdut them by the 
ihstttUtiOh« 



]?M ^^^^^^^^ ^^^^^ 

The law \ntends that parents have a fuU 
and fair opportunity to present evidence 
to show that their chUdren's records oou^ 
tain inaocurato, mlajieading or otherwise in- . 
appropriate information. The hearing should 
he held and the Institution's deolslou 
rendered within a reaBonable period after 
the parent's request. There has been much 
concern that the right to a noarlng will 
permit a parent or student to contest the 
grade given the student's performance in a 
course. That id not Intended. It la intended 
only that there bo procedures to challenge 
the accuracy of institutional recorda which 
record the grade which was actiially given. 
Tlxus. the parents or student could $eek to 
correct an Improperly recorded grade, but 
could not through the hearing required pur^ 
euant to this law contest whether the teach- 
er should have assigned a higher grade be- 
cause the parents or student believe that 
the student was entitled to the higher 
grade. 

On the other hand, if a child lias been 
lat)eled mentally or otherwise retarded and 
put aside In a special class or school, par- 
euts would be able to review the materials 
In the record which led to this institutional 
decision, and perhaps seek professional as- 
sistance, to see whether these materials con- 
tain iimccurate informatiou or erroneous 
evaluations about their child. 

(Cong. Rec. S.31488 (daily ed . December 13, 
1074).). 

§ 99.21 liifurnml i»rucecilSngs« 

Educational institutions may attempt 
to settle a dispute with the parent of a 
student or the eligible student regarding 
the content of the student's education 
i^ecords through informal meetings and 
discussions with the parent or eligible 
i^tudent. 

(20t;.S.C. 1232g(a)(a)) 

COBIMENT 

Section 438(a) (2), which requires "an 
opportunity for a hearing** does not prb- 
elude attempts to settle disputes by in- 
formal means. Formal hearing pro- 
cedures may only be necessary when such 
informal means are not satisfactory to 
the parent (or eligible student,) or the 
educational institution. 

§ 99.22 Formal iirocccdhtn^d. 

Upon the request of either painty (the 
educational Institution or the parent (or 
eligible student) ) , the hearing required 
by § 99.20 shall be conducted under Che 
procedures adopted and published by the 
institution under H9.S(b)(5). Such 
procedures shall include at least the fol- 
lowing elements: 

(a) The hearing shall be conducted 
and decided ^within a reasonable period 
of time foliowlng the request for the 
hearing; 

(b) The hearing shall be conducted, 
and the decisldn rendered, by an insti- 
tutional official oi" other party who does 
not have a direct Interest in the outcome 
of the hearing; 

(c) The parents or eligible student 
shall be afforded a full and fair oppor- 
tunity to present evidence relevant to 
the issues raised under $ 9d.20; and 

(d) The deeision shaii be rendered in 
writing within a reasonable period of 
time aftex" the conclusion of the hearing. 



Wf hmmii 



1213 



COMMiiNT 

This section specifies certain ^Ue pro0« 
ess procedures which are felt to be 
needed for a full and fair hearing. 

The BucUey/Pell Statement provides 
the following guidance: 

The law Is not specUlc ooncemUig the for^ 
mat, prooecUirei w mechAnlstn lor i^e GOn« 
duct of such a hearing at th^ icmi ieVfl. It 
l3 the intent of the spohflors of thecie aiiaiQlld'' 
ments that agaUi a rule of reason WOUifl 
foUowed by those participants lnv0iV6d» 
since the hearing is to be cbnduttfd at the 
local level, a detailed speclflcati^Q of ptp^ 
dures cannot be drawn that couid pos^iUly 
apply to each of the thousand^ pf eoliooi lils^ 
tricta and colleges acroea the h^lioi), Eg^h 
has a slightly diltereut orsanl^e^tMitf^^^ stnl^^ 
ture and pattern of procedurei M$|||U^yi^p]^ 
hearing mechanism inu»t be adjftp|ed jji el^h 
Instance to cohlorm to these thai^idti^ 
ferences. In some cases, a s^opi Wistriot 
might wish to olTer the parent ji Heirfnf ^1 
the district level;, in oither lniftt<m##B$ d1|pUt#^ 
about the content of records mjgbt he bi^t-' 
ter handled at the local school le^i^. f| ii ni^t 
the intent of the Ainendmiiat td ^urdi^ii 
schools with onerous hearing prddedUres. 

(Cong. Reo. 8. 21488 (dally ed.* iOKicembet 13. 
1074).) 

Subparl D^Release of Pi^i'sondll^ 
IdentiflaKlle Records 

§99.30 Consem. 

Educational institutions $h0ill jiot p$r^ 
mit access to or Cthe reieli$e ^| i|U0^? 
tion records or personally Idenfc^able Mi 
formation contahi^d thereih allied iHAn 
directory information] t6f i^jbUd^4l^ 
without the written consent of ^0iK 
parentel (or the written cohsini Dl -ih 
eligible student, to any party d^H^if ^|d$. 
the following: > 

(a) COther school officialSi Ittjluj3^i: 
teachers within the educatlpna!! h^tltji^ 
tion or iocal educatidnal 4ti&^y 
have been determined, by i)i@h l^gehpy 6f 
institution to have legltitnitte iKlUi^a?' 
tional interests;] 

Cb) lOfflcials of other schdote or 4^hO0i 
systems in whidh the student ^ef^ M 
Intends to enroll, upon condjiioh thM 
the student's parents be noMfled of tbici 
transfer, receive a copy of the r^c^prd If 
desired, and have an opportunity for a 
hearUig to ehaUenge the eonteht 6i the 
record;] 

(c) subject to the conditions set foi^th 
in § 99.37, fauthorized representatives of 
(1) the Comptf oiler denerai af the 
United States^ (2) the ^eoretai^^J (S) 
the Comhiisdioner, the Director of the 
National Institute of Education^ or the 
Assistant Seeretaty for Education (Sd 
t7.s.c. i22ie«3(c)), or (4) istate edu^, 
cational authorities;] 

(d) tin connection with a student's 
application for, or receipt of < flnaneidl 
aid;] 

(e) estate &hd ioeal offieials or att^ 
thoritieis to which sueh infdinatidfi ii 
speciileaily reauired to t^mti^d 
disclosed pursui^nt to Sti^td i^t&tutd 
adopted prior to Nov^mbef idi il?4|j 
[Nothing in] cthii pafitgf&ph shail pre^ 
vent a state mi&i fufth^f Umiiinf the 
number m typd of Steto or loeiii oiiaiftld 
who win oontiauo to h&vo mm the^o^ 
undefi'l 
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t©Ffi^is|{fi9lis conducting studies 
1 pt„ tittieatMoi agencies 
• f gir ttit PiiP»Qie .of deveU 
m ftdiftttiislerttig pte*^ 
mi pmUMt^p^ sMilt aid 
fintl fmpFovlng tnstruetioh. if 
jir0 condueted in sucioi a 
i>1pni^iia| ipcfniii; the rersonal 
J0 @f iliidiBiit^ and thei¥ par- 
|f Ji^fi^ other ^iui repfesent^^ 
' suMv^l^aii^ and such lit-^ 
^ deslroyed when no 
^^^w^i fli8iii9iflir the putpoae fojr wbldi 

$lr^' p!^&UltE|g organizations in or- 
I^^Wdi^ dttt tileir aei^itNlillng fiznc- 

.fij^jav- ... 

y pi Of a dependent student 

0;|pi^ia^as defined in section 152 
(^:i|ipl^^P Revenue dMe or idsi; i' or 
<# M^gpb^J^^ with judielal order* 
jlr ^lb»ii|hj^^^ # lawfuihr ^ssvM 

<^ttdition that parents and 
ilu^i^^iife nbi^^ all such dr- 
d$it 0 in advance of the corn^ 

glli^il #||^wlth hy the educational 

(^OJDJSI;!?. i232g(b) (1).(2)) 

. GoioiEirr 

llbll Sffc^tioh sets out the general eon-^ 
ient-fl^u^^fht (and exceptions there- 
i^l fdr^Ic^ihg data from student rec-^ 
438(b) (1) and ii) 
^f#ir Utii^r . j^r the limitation on aceess 
p f ^]l' Mi and the exceptions 

l$i 6t$ in igetilDns 438(b)(1) (A)-(jS) 
li^^WiaXS).) 

J^9^W <a) sei^ o>it the statutory 
nmw af (bXiXA). It should be 
tti^ ttt ^ term "transfer*' in para- 
®J ^ers to the transfer of the 



^ . ^ r- t^^'^t and not the transfer 
ofWe^|Hidi»it. 

Cc) includes a list of those 
^IwS .i!?)^ eome within the d^flhltion 
^1 i'iMUllpfcive heads ti iNlucatlon 
^^i|s'' Uddl^ section 4fi8(e) of GEpA, 
^llf tlyi^lerencing a d^nition 

Shili ih ©EPA (foF ease of comprehen- 

^$i^gg6i^ <4)-<h) let out 4|8(b> (i) 
(®)^iH) i JMaragMphS' (E)-(fi) were 
adj^ in th$ amendment to sectidn 438^ 
: m$m^m li) sets out 438(b) (ixs) 

ii.bliat etxceptidn td the 438 (b> 
(1) aipiKlin^t for parental eonieni 

It sfai^iiiA 1^ noted that ^e reauire« 
ttmU Hk-mmt^ii 438(b) feiite td 
tMU& &t ^&M0 da|a dr ihfdfuitldn 

^^^^ ^ mm^f 
If «htifipiti e are m r ^tric^ibni on 
&m edmmumgatidni not ba^ 6n in- 
tpemmA iidiii education reeordsi mt 
mm miim 4|b forbid release of data 
M II m% mmneiiw identifiabie to i 
ipdeht his tt her famils^ tfdr eM« 
^ statisiicai ihfdfmft^ 




^ W$M &m&i M a pmnt 6f 
6\ieM^ itudeni is reiyiulf ed under thia 
mi i^f tmm 6f cdut^tion r eeo^dsi 

rf tfmff m k mm, u and dated 

hf im !^0&m giving suah eonsenti and 
shail i&6M6 (a) a specifieatida 6f th« 



Crieorda; ta be reieaieda (b) E tHe teai* 
for iUQh reliiM Ce) Vtmi^imm 
of the pirttis [to whbm^t mch tmi^ 
wiu be released. 

(a6t7J5at»agcb>u 

Coknimtt 

Ttdg section is based on section 438(b) 
(1) and (b) (2> of thl8> Aci 



§99t32 Coj 
0t cli 



to be provided to parentis 
tludenU. 



Where the consent of a parent or eUgl'- 
bie studeht la reciuiired under this ^rt 
for fhi| release of education rec6rda» la 
copy of the> recbrdis lo be released] shall 
be provided on request to. (i) (Ihe stii^ 
dTOtfs parental (or the emie i^udm^) 
tyiid (b) [the student] who la not> an 
eUgible student, tif desired by the par- 
ents]. 

(SO UJBXJ. ia32gib) (a)(A) 

Comtek 

This section setg out one of the rt'' 
Quiraacients of section 438(b) (2) (Ai^ rnd 
inteiprets the phrase^ '*if desired by j^e 
parents'' as modifying both ^'pareBts'' 
anc*. ''the student" so that copies ne^ 
not be automatically sent out whe^er 
or not desired by the parents, Thls-iiee^ns 
Justifiable because the parents.6F eligible 
students miiy be seelihg the rei^^ of 
data for ti^eir own purges and m^y ndt 
want a copy of anything releiE^ieid^ (lc& 
exiunple^ they wbuld ndt heGHM^sc^^ 
want a dupUeat^ copy mf a MiiscMpt 
each and every time they want it sent 
to a college) , Further, it would be wiii^^ 
ful to require instltutlolis to provide 
copies for the parehts if they dO not 
want copies, in any cast, the reinuiatlon 
prdiddfs parents and eiigibie itudints 
with the rifhi to obtain edited oh 
quest; 

§ 99*33 Authofity of pureiit to 
eoiuenlu. 

(a) Except as otheiwfsi ^^K0d0 M 
this sections any par^t ^f a studlimlmMi^ 
give a frritt^n parental cohs^i i^^t^ed 
under ^|Wirt/ 

(b> viniefe pfunm are sepamted oir 
dlvor^^ ft wrllti^ j^arehtsd cdniehl^ 
quiirid! tihder this ^art ttay be obi^hed 
from pftfeht, $ubjeat t6 am agfige^ 
ment bttwetn iueh iiarentii'df eoi^ dNler 
gof^'mng the fights of such pi^l^^ 

(e) m thi >6ftBe of a stud^i^nt wkoMltgii 
gpirdian is an histitutidn, a ^Ifty In- 
dij^endo^t of the institutidn shifl m aipi- 
D^fed i^iiistt|fft to Stiio and idc&i> ism 
to gm a written ^s^f^tal eonseht m 
under this part. 



(So 0J;o; iaa3g(b) (>) , (i) ) 
eoi^^ 

Thk seetion attempts to mait 
what is meant by ''par ehtiQ^^ a^eni 

Fafilf^ m pfovid»t thst nm^tA 
ii fmsifii &t paf eni 

Pii#Mh #) is ^opoig^ to detl^with 
situitioM y»^m emt ofdm m m^&t^^ 
tion ipiimtsts^ iff eat thi fiM of this 



ih«ohfidk 

.»*^.'&ph (0) iiMdeiii^^ to i^d 
situitions «K@f e hiititutiohd hm 



l^ilrei^ 9mm to thdii m m 

iM shoU^ b4l control iS^MMin&\ 

Ib9 child eiiunpie,;il ^ m 
& approAOh^ by ft reigpw|M 
providie grant lands to ^ l^Htui^^^ 
a study Of lie ciudije4 W^V^ 



tuay i^t oiiiei a decii^h 1 
ilj^itfl^^pr^tectsj^e cl 



m 



reiif #£i(entiid by a th)fd bAif&i^ 
co^flictiiig interests 




Thire hmy'ttUI be probli^^ttli^. 
provi^on if the thbd j^^/lliira£fi^ 
notdiUyjM^i^ p • 



(a;) isiiiiiatiaiiai tiis^ii<f|^^li^ 

am to protect tfie fie{dti:W itf§i^^& 
student or otheejiNBrso^rfi v.> ^ ;< . 'li? ' i 

IntQ account to deteiitti^^ wJ^^ 



feeOrds ^y bO Miised 
tloh incIudetho*li^filid^ V ; . :i 

(i) sei^loiishcm; of.^th6ivjJMii;^tfe 
the health or Wk(^ Of tl^^^i^i^i^ r 
other p§rsms; . ;. . ^ p: r,; . 

^(3) t^^ forsuch ^^^^^i^ 
. tne>i^^pgen<95^ , • . :'*r y^:-. .i-'^v^ivf-^'v^^-r'.j 

m *wHtlh#th^per8on«ite^i^^ 
mom mmi^ammm%imm^ 

d^ th^iemergtnoii^i^'^ 
(4) t5|%«it^ to ^ -"^^ 
eeicnet bl'vd^^t _ 

be strt^ c^siiUid- 

mmnjo, tiRiii|(bNi) (f)) 

doiiliii9i 

itlds iseotibn' ^ reqidf^i; 
43»(b) cil (fi^. >rhe smmk 
inent pip^d^th^M 

It laay i^mmp tsmotmait m:Mr^^mSk 
l^riHMlida tb imm m " 




iii^ ^tMent Of dC&jlr StU^i^il: 



tbe outb^ill o| ab f pidtMg^M^ 



id lipeei ah edii^ationai 6mmrWMKW^ 
sent »§g tviif bifllril^i^ 
ibg can belsitt^d. oa^the otbef 

liaict to unnd^igarf dimd&ii^ lOlfi^tf 

im^ that t^lfe lie idj||Uatt;^i^(i|^ M 
thii iid^iofii, ^a ap^^j^jp^^^e • 

tidna to iffibi^Mt tfib atiBd^Si^li ijg:^ 




^ for tho nmofies of ttio ete^^i llfi 

fofth in amm, num &i imf^ 



am^ng tbe oompoiient units of m edu- 
Qftlional iQslltullgn (such as the variotis 
qQil0geii which fi(\ay comprUe a UhiveN 
sitV> Wlil ^ considered to be a release 
to other school offlclald of that Institu* 
tion. 

(20 mo. m2g(b)(i)(M) 

§9947 R^lme to Federal unci State 
ofllicialf. 

(a) Nfottiinf in thl@ part tshall preclude 
authorized representatives of] the offl- 
olals listed in $99.30(0 [from having 
Haoess to studexit or other records which 
m^i^lf be ii^dessii^ hi connection with ^he 
liildit and evuiulition of Federally sup- 
Pdited ^uoallM xerograms, or in con- 
tieotton ^|h this eiiforoement of the Fed- 
eral legal recniirements which relate to 
such pirograinsl. 

(20 use 1232g (b)(3)) 

(b) xAs used in this section, the term 
''authorized representatives" may include 
coutractorss 

(0) iBxcept (1) where the consent of a 
mveti^ 6t eligibje student has been ob- 
tained purstiaiit to SS 99.31-99.33 (SUb^ 
j^t to the Provisions of section 440 of 
the Oeh#Ml Education Provisions Act), 
or (2) (wheh collection of personally 
Identlftftkle inloithation Is speciQcally 
autiiori^ea by i^ederal law, any data col- 
lected byl the otQcials listed in 8 99.30 
(0) f shall be protected in a manner 
u^hleh wlU not permit the personal iden- 
tification of stadents and their parents 
by outer than those officials, and such 
personaUy identiflable data shall be de- 
stjcoyed when no longer needed for such 
IsUdlt^ eviilufition, and enforcement of 
Federal legal requirements.] 
OOiiiaMUr 

This section sets out the requirements 
of section 438(b)(3). 

iSeotion 438(b) (3) provides that insti- 
tutions may not deny the offlciais listed 
in S Od«30(c) access to records for cer- 
tain piiifposest but may limit what data 
they may take away from such records. 

It was considered whether this section 
should iiiciude a provision stating what 
limits are or are not placed on data-^col-^ 
iecUon by the Office for Civil Itights 
iOOVt) . However, it has been determined 
that section 433 does not restrict OOWs 
ability to dbtajn persomlly Identiflable 
data in contiection with ^he enfoice- 
ment of civil rights requlreinents. . 

§ mM ttccof d of ar.m8* 

'(a) (Saeh educational agency or in-^ 
stitution shall maintain a record, kept 
with the education records of each stu<^ 
dmt, which will indicate all) parties 
rother than those specified Ini 9 99.30(a) 
t which have requested or obtained aci* 
cess to a student's educatioii records 
maintained by sueh educational agency 
or institution md which will indicate 
speoificallsr the legitimate interest that 
each suehl pMty thas in obtaining this 
infofmatiotiJ 

(b> [Suoh record of access shall bo 
avallabio ofili^ to parentsi of eligible 
studffitii tto iho sahool offleiai and hiai 
Of hef Easiistants who jfi f eiponsible fof 
tho middst of mh r eeof ds« a^d to per « 
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sons or organizations authorized in. and 
under the conditions of] § 99.30 (a) and 
(c) [as a means of auditing the operation 
of the system.! 

(20 US O. 1232g(b)(4)(A)) 
COBAMENT 

This section sets out the requirements 
of section 438(b) (4) (A). 

8 99.39 Tntiniiirer of information by third 
piirtiest 

(a) Educational liBtitutlons shall 
not release (personal mrormatlonl on a 
student except Ion the condition that] 
the. party to which the information is 
being (transferred! twiU not permit any 
other party to have access to such inform 
mation without the written consent of 
the parentsi or of the eligible student. 

(b) Educational institutions shaii in- 
clude, with any information released to 
a party under paragraph (a) of this sec- 
tion, a written statement which Informs 
such party of the requirement set forth 
in paragraph (a) of this section. 

(20 U.S.C. 1232g(b) (4) (B) ) 

Comment 

This sectiOiX sets out the requirement 
contained in section 438(b)(4)(B) and 
requires institutions to provide a writteh 
statement to those to whom data is re- 
leased that they cannot subsequently 
release the data, in personaUy identifi- 
able form^ to any other party without ob- 
taining consent of a parent or of an 
eligible student. 

§ 99.40 Uir«Gtor>r information* 

[Any educational agency or institu-. 
tion making public directory information 
shall give public notice of the Categories 
of information which it has designated 
. as such information with respect to each 
student attending the institution of 
agency and shall allow a reasonable pe- 
riod of time after such notice has been 
given for a. parent to inform tho insti- 
tution or agency that any or all of the 
information designated' should not be 
released without the parent's prior con-* 
sent.] 

(20U.S.G. 1232g(a) (5) (B) ) 

Comment 

tills section is required by section 438 
(a)(5)(B). 

Subpart E-^Enfdrctment 

§ 99.60 Oflice and review board. 

the Secretary is required to establish 
or designate ah ofSeO and review^ board 
under section 438(g) of the Act The of^ 
flee will investigate, process, and rjview 
violations, and complaints which tnay be 
filed concerning alleged violations of the 
provisions of section 438 of the Act and 
regulations in this part, the i^eview board 
will adjudicate cases referred to it by 
the ofQce. 

m tJ.S.€^. 1^3^g(g)) 

§ 99,6 i Assiirances reifutr ed-^gefierali 

Ivery applicationi proposals and plan 
submitted to the Commissions w an 
educational itititution Hot a gf ant, eon« 
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tract, loan, or atiy other type of fUndiilier 
under Ute • pFograms ref ei^ence^ In 
1 904(a) ) shalli as a condition tb'its ap^ 
proval and the extensloh of ly^ F|d@rtyi 
funding puiisfuant to the ai>l>UbaM6ni (a) 
contain or be accompanied by ah assiif- 
ance that the educatioha! insliluti^n 
making such aiiplication is i^ com&li^^QO 
and will continue to cdttipl|^ Mlh tlt^ 
provisions of section 438 of Qie A6t md 
the regulations in this part, Of (b) mtiKe 
specific reference to such ah assuira^^ce 
previously filed with the Secretary by 
that institution. 

(20U.S.ai232g(r)) 

Comment 

While there is no explicit rtatptp^M 
for ^uch ah assurance in se,6ti@K Pg; -Sif^ 
tion 438(f) states Oie SOgfetiii^ shiitt 
take appFOpriate action to^^ii!G| thi 
provisions of section 438^ |^f^f^K#; W0 
statutory language "no fuhdS ^ ^p ^fii^ 
made available" would seem* ^ attW^f^^ 
the secretary to require soi^t sol| Of as* 
surance as a condition of fittidiiig lb 
enable the Comnitsslon^t to Mnm 
wheUier he is makmg f un# a¥ili^6!i lb 
a recipient who. is in a pos|l;i^ w^^^^^ 
ply with the requirement. Be :^i|$etiome 
agencies or institutions may ni^iTi^ abi$ 
to come into compliance inuteiSmtelyi '^^t- 
cause of conflicting State t|$|i W^ili^ 
99.63 makes allowances for $0§]K gi^iilitt^ 
stances, this approach Is auj^i^c^d>4^ 
438(f). Which states that |ijWa$i6|i 
may not occur imtil the sec^eis^j^ 
determined that compliancd cahhot bg 
obtained by voiimtary means. 

§ 99»A2 AistiraitceA requir«d«^uligrttnt^ 
and stibcorilractif* 

Any educational institution y/HioH jtgi'' 
ceives funds under a Federal proitram 
referenced in § 99.1(a) shatti al 1^ f^^^ 
dition to mai^g any of sUGh|i^| 
able to another educational ,ipfi|b$^ 
(whether by subgrant* i^optt^iijl^^mM^ 
tract, OF otherwise)* requiFO Mic^h s^^^ 
institution to submit to it ah g^f iA^e 
that the other institution is jh Icifiglif 
ance and wiU continue to cotqply mfii 
the provisions ol section 438. Of me Act 
and the regulations in this part. 

(20 U.3.C. 1232g(f ) ) 

§99.63 A$8|iranceD— conflid wiiti Bim 
or ioelA law* 

(a) In the event that an educational 
institution catlnot provide ihf jtssUf'^ 
ance required^ §8 99.61 or 99«62 be^atfiie , 
a State or looal law conflicts \vith 
provisions of section 438 of the Apt or 
the regulatlonii in this parti th^ ififi^i- 
tution shall so state in each of ite appii- 
cations^ proposals, and plans submiliM 
to obtain Federal funds whl^h m mh^ 
jeet to this part, given the tekt and U&i 
eltatioh of the conflicting ia$r« 

(b) (i) Hio deor0tary may wi^vo ttel 
reauirementi in H 99.61 atfi iiiM lof 6 
limited period of timeimdoif thf timm^ 
stances set forth in j^ragMpn (a) or 
this section. 

m the waivei^ will bo granted onb^ 
for such neriod as may bo rei^nabt 
neo^ary iof the pertinent itats or loap . 
iegislativo bodjf (an4/or oi^^utit^oi io 
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iiftve dn opportunity to alter ttid con- 
llioting Stilts or local lasv to Mm it 
Jiito ooniormity with section 438 of the 
Ai^t an^ this; part. 

<c) touring the period of a waiver un- 
der parapaph (b) of this section, the ed- 
ucaionaT institution to which such 
waiver applies will not be penalized with 
regard to <^e availability of Federal 
foncfe. 

(sotr.s.c, i2a2g(f)) 

iSach educational institution shall (a) 
make such reports, In such form and con- 
taining such information, as the OfOce 
or the Eaview Board may require to 
carry out its functions under this part, 
and Cb) keep such records and afford 
such itcxiess thereto as the Ofnce or the 
Review Bo^rd may find necessary to as- 
sure tlie correctness of such reports and 
eohiplianoe with the provisions of sec- 
tion 438 6i 0e Act and this part. 

§ 99*6^ CimipUil II i liroiHul II rc' • 

(a) Complaints regarding violations 
of seetion 438 of the Act or of the regu- 
lations in this jihtrt shall be submitted to 
the Office Int writing. 

(b) A Gomplahit must be received by 
the Office not kter than 180 days from 
l«he date of the alleged violation unless 
the time Pjv submission is extended by 
the OfRce. 

Co) (1) The Office will notify each com- 
plainant and the educational institution 
against whl^h the violation has been al- 
leged, in writing, that the complaint has 
beeii received. 

<2) The notification to the institution 
under pAragjaph (c)(1) of this section 
shsUi lnciiUdethe substance of the alleged 
vioiatiatt such institution shall be 
given ftti opportunity to submit a written 
respdiise. 

(id) U) The Office will investigate aU 
tlMei^ cdmpiftints received to determine 
•whether thet^e has been a failure to com- 
ply with the provisions of section 438 of 
the Act Of the regulations In this part, 
and may jpiermit further written or oral 
submissions by both parties. 

(21) FdiloWihg Its investigation, the Of- 
fice wlii provide written notification of its 
dndihgs^ and the basis for such findings, 
to the cdmplilinant and the institution 
iiivolved. 

(S) U thg Office finds that there has 
been a faliure to comply, it will include 
in its notification under paragraph (d) 
i%y of this section, the specific 8tep.s 
which must be talcen by the educational 
ifistitutiofi to briiig such institution into 
^mpUan(s@. ^e notiflcatiofi shall siiso 
lit forth & feisohable period of tiine, 
^ten Idi ol the df GUmstahces of the case, 
im the ihiti£iitio& to vohaitaril^ir oompiy. 
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(e) If the educational Uislituticn does 
not come into compliance witiiin the pe^ 
riod of time set undisr paragiaph (d) (3) 
of this section, the matter will be referred 
to the Review Board for ^ hearhig under 
§$9d.6&-99.69, inclusive. 

§ 99.66 Tcrmhialloii of funding* 

If the Secretary, after reasonable no- 
tice and opportunity for a hearing by the 
Review Board. (1) finds that an educa- 
tional institution has failed to comply 
with the provisions of section 438 of the 
Act, or of the regulations In this part, 
and (2) determines that compliance can- 
not be secured by voluntary means, he 
shall issue a decision, in writing, that no 
funds under any of the Federal programs 
referenced in § 99.1(a) shall be made 
available to that educational institution 
(or, at the Secretary's discretion, to the 
unit of the educational Institution af- 
fected by the failm*e to comply) until 
there Is no longer any such failure to 
comply. 

(20 U.S,C. 1232g(f)) 

§ 99.67 ilcuring procedures. 

(a) Panels. The Chairman of the Re- 
view Board shall designate Hearing 
Panels to conduct one or more hearings 
under § 99.66. Each such Panel shall con- 
sist of not less than three members of the 
Review Board. The Review Board may, at 
its discretion, sit for any hearing or class 
of hearings. Tlie Chairman of the Re- 
view Board shall designate himself or any 
other member of a Panel to serve as 
Chairman. 

(b) Procedural rul^s. (1) With respect 
to hearings Involving, in the opinion of 
the Panel, no dispute as to a material 
fact the resolution of which Would be 
materially assisted by oral testimony, the 
Panel shall take appropriate steps to af 
ford to each party to the proceeding an 
opportunity for presenting his case at 
the option of the Panel (1) in whole or in 
part in writing or (ii) id an inf ormai con«- 
ference before the Panel which shall 
afford each party: (a) Sufflcient notice 
of the issues to be considered (where such 
notice has not previously been afforded) ; 
and (b) an opportunity to be represented 
by counsel 

(2) With respect to hearings involving 
a dispute as to a material fact the resd- 
lutidn of which would be materially 
assisted by oral testimony, the Panel shaU 
afford each party an opportunity, which 
shall include, in addition to prdvisions 
teQUired by subparagraph (Ddi) of this 
paragraph, provisions designed to asgure 
to each party the following : 

(1) An opportunity fo^ a mofd of the 
proceediiigs] 

(ii) An opportunity to preseiit wit^ 
nesses on the party's behaif ; and 
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(iii) An' opportunity to oross^examlne 
other witnesses either oraUy or though 
written interrogatories* 

(20ir.S.0. 1232g(g)) 

Comment 

This section and the sections whleh 
follow are drawn, with some modlflca'^ 
tlon, from the procedures esMblishet W 
the Secretary for the Qraht AppeaJs 
Board, 45 CFR Part 16. 

§ 99.68 Hearing before Panel or a lloar^ 
ing Ofliccr. 

A hearing pursuant to § 99^67(b)(2) 
shall be conducted, as detertiiihed l^f the 
Panel Chairman, either be! dte^ ^e Flhei 
or a hearing officer. The hlE^ft' 
may be (a) one of the js)]^iaS|i^$ l)f 
Panel or (b) a nonmenib^i^ who is ap^ 
pointed as a hearing exainhaer under 5 
U.S.C. 3105. 

(20 U.S.O. 1282g(g)) 

§ 99.69 Initial dcGislon ; finctl decfeion. 

(a) The Panel shall prepiire an Inl^i^l 
written decision, which shildi ihclttag 
findings of fact and cohciusi^M bi^ed 
thereon. When a hearing is cd^ducild 
before a hearing officer alonei. thf Hectr* 
ing officer ^hall separately iftmap^' 

the facts and conclusions w^l^h |%§Albe 
incorporated in the initial decisioh pre- 
pared by the #anet. 

(b) Copies of the inltiat de^isiori'^i^an 
be mailed promptly by theptoji-tQ>ea^ 
party (or to the party's coUiSSei||rj||i$ ti^f 

^.the Secretary with a hotl^ei aft^^lj 
such party an opportunilj^ ^> iuj^t 
written, comments thereof, to the iSipl^ 
retary within n speeifleav ifea^oiiailf^ 
time. 

(c) The initial decision of tj^e fsoei 
transmitted^ to the seeifeti^ Jlifttt ^e^ 
come the final decision of ^e Si^re^#, 
unless^ within 2& days alter tbe eirgl^r 
tlon of the time for reeeipt of 
comments,, the Secfetaiy fdpMes ttke 
Review Bocird in writiht 0f Itm d'et^f * 
mination tot^revlew sueh dfei^% 

id) In any case in whli|p tlii. seere^ 
tai^ modifies or Hvetse^ thpMt^ 
eision of <^e Panel; he ^hw li^fli^y 
sUch action by writteh s^|g|tt|nt M th$ 
grounds for such modina]£ti0h &t fi*^ 
vet^aii whteh shah protifi@# be tfled 
with the Heview Board. 

(ey Review of any inittiDi^ degision hy 
the secfetaiT shall be hased u^n sueH 
decisioni^ the written reeopd^. u ijay« pi 
the panel's proeeedingSi ind ^ntten 
comments or oral argumigintS the p&i^ 
tied, o^ by theif counsel, to the pmmd' 
ings. 

Mf) No decision under thli ^Ictioii 
shall become dnai tintil it ii umM li^oh 
the edueatiotial imtttutioa linvolved 6i 
ltd attorney. 

(FR Q^Ji^m fii«d' i'^imt4» mt 



